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ANTITRUST DURING NATIONAL EMERGENCIES: I

Thomas K. Fisher*

0

NE of the numerous problems in the field of trade regulation is
the position to be assigned the antitrust law during a national
emergency. The recent exchange of letters between the President, the
Attorney General, and the Secretaries of War and the Navy concerning suspension of antitrust enforcement in those cases where an interference with war production would be occasioned by investigations and
proceedings 1 represents a current approach to the problem. Another
approach by the administration, equally recent, has been the enforcement of the antitrust law against international cartels and the attempted
enforcement against certain activities of labor unions, both of which
allegedly have restricted domestic production and distribution. 2
In this article an examination will be made of the effect of previous
national emergencies upon the enforcement and substantive content
of the antitrust law. The extent to which the problem as presently
constituted has counterparts in the past will be noted. Following the
historical survey, consideration will be given to the several steps
already taken to accommodate the law to the conditions of an economy
in a war of world dimension. In conclusion, suggestions will be made
for resolving certain aspects of the problem as yet unsatisfactorily answered. Before entering into a discussion of the past emergencies, a
brief account of the causes for and issues involved in the current problem will be presented.
*A.B., J.D., Michigan; member, New York bar.-Ed.
Biddle, Stimson, Knox and Arnold to Roosevelt, Mar. 20, 1942; Roosevelt to
Biddle, Stimson and Knox, Mar. 20, 1942. N. Y. TIMES, Mar. 29, 1942, § 1, p. 1,
col. 4.
2
See United States v. Standard Oil Company of N. J., (D. C. N. J., Mar. 25,
1942); consent decree entered and fines paid. Unreported at date of writing. Summarized in N. Y. TIMES, Mar. 26, 1942, p. 1, col. 3. By the decree defendant companies agree to grant licenses royalty free under certain patents involved in agreements
with I. G. Farbenindustrie of Germany for the duration of the present emergency, and
to grant said licenses thereafter at a reasonable royalty. See also testimony of Assistant
Attorney General Arnold and Standard Oil Company officials before Special Senate
Committee Investigating the National Defense Program, Mar. 26, 27, 31, April 1, 2,
1942, Bureau of National Affairs transcript of hearings, 3358-3555; and testimony of
former before Subcommittee No. 3 of House Judiciary Committee on H. R. 6444,
Mar. 21, 1942, Serial Print No. 12, p. 69 et seq. (1942).
1
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I
STATEMENT OF CURRENT PROBLEM

By the time of its fiftieth anniversary in July, 1940, as the basic
federal legislation for the enforcement of competition throughout a
large sector of the national economy, the Sherman Act, 3 together with
its supplementary legislation, was again of vital concern to business
managers and labor leaders. Co-operative action among competitors,
sponsored by the National Industrial Recovery Act,4 no longer remained the norm for business behavior.
The reasons for the awakened consciousness of antitrust law in
business and labor groups are readily apparent. In 1937 the policy of
the administration toward the law changed to one contemplating its
vigorous enforcement. Within two years the new policy was being
executed in an unprecedented manner. Congressional appropriations
for the Antitrust Division of the Department of Justice have been increased from less than a half to over two million dollars. 5 A further
3
26 Stat. L. 209 (1890), 15 U.S. C. (1940), § I et seq. The brief substantive
sections of the act declare as illegal (I) every contract, combination and conspiracy in
restraint of trade, and (2) monopolizing or attempting to monopolize. The act "has
a generality and adaptability comparable to that found to be desirable in constitutional
provisions" remarked Chief Justice Hughes in Appalachian Coals v. United States,
288 U.S. 344 at 360, 53 S. Ct. 471 (1933). The Chief Justice's analogy is borne out
by the Court's fluctuating construction of the act: United States v. Trans-Missouri
Freight Assn., 166 U.S. 290, 17 S. Ct. 540 (1897); Standard Oil Co. of New Jersey
v. United States, 221 U.S. 1, 31 S. Ct. 502 (19II); United States v. Trenton Potteries Co., 273 U. S. 392, 47 S. Ct. 377 (1927); Appalachian Coals v. United States,
supra; and United States v. Socony-Vacuum Oil Co., 310 U. S. 150, 60 S. Ct. 8II
(1940). The Act of August 17, 1937, c. 690, 50 Stat. L. 693, amended the Sherman
Act to provide that no federal law shall render illegal agreements prescribing minimum
prices for the resale of a branded commodity in free and open competition with commodities of the same general class when such agreements are lawful as applied to intrastate transactions in states in which the resale is to be made.
Supplementary legislation: Antitrust Provisions of Wilson Tariff Act, 28 Stat.
L. 570 (1894), as amended by 37 Stat. L. 667 (1913), 15 U.S. C. ( 1940 ), § 8 et seq.;
Panama Canal Act, 37 Stat. L. 567 (1912), 15 U. S. C. (1940), § 31; Federal
Trade Commission Act, 38 Stat. L. 719 (1914), 15 U. S. C. (1940), § 44 et seq.;
Clayton Act, 38 Stat. L. 730 (1914), as further amended, 15 U. S. C. (1940),
§ 12 et seq.; Anti-dumping Provisions of Revenue Act of 1916, 39 Stat. L. 798
(1916), 15 U.S. C. (1940), § 71 et seq.; Unfair Practices in Import Trade Provisions
of Tariff Act of 1930, 46 Stat. L. 703 (1930), 19 U.S. C. (1940), § 1337; Robinson-Patman Criminal Provision, 49 Stat. L. 1527 (1936), 15 U.S. C. (1940), § 13a.
4
Act of June 16, 1933, c. 90, 48 Stat. L. 195; amended by Joint Resolutions of
June 19, 1934, c. 677, 48 Stat. L. n83 and June 14, 1935, c. 246, 49 Stat. L. 375.
5 The new policy was first announced while Robert H. Jackson, now Associate
Justice of the Supreme Court, was in charge of the Antitrust Division. 1937 REP.
Arn. GEN. 35. Thurman Arnold succeeded Jackson on March 21, 1938. The Congressional appropriations for the fiscal years 1938-1941 are set forth in 1941 REP.
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reason was the President's message to the Congress on April 29, 1938,
calling for a study of the concentration of economic power and the effect
of that concentration upon the alleged decline of competition. A few
months later the Temporary National Economic Committee was created by the Congress. Public hearings extending over eighteen months
were held by the TNEC and more than five hundred witnesses from
industry, labor, finance, agriculture and government appeared and testified under oath. On March 31, 1941, Senator O'Mahoney, chairman,
presented the final report and recommendations of the TNEC to the
Congress. The report avowed the Committee's "faith in free enterprise"; the recommendations were intended "to keep enterprise free."
The latter contained suggestions for important changes in the existing
laws respecting patent licenses, resale price maintenance contracts, pricing policies and penalties for violation of the antitrust law, and also
recommended legislation for registration of trade associations and establishment of "national standards for national corporations." 6
Fully aware of the antitrust law and the attitude of the incumbent
administration toward its enforcement, business managers and labor
leaders soon were faced with problems of more momentous import.
The outbreak of war in September, 1939, imposed vast changes in the
outlines of the American economy. Defense production replaced peacetime output; shortages developed where surpluses had previously
stood; an order of priority superseded the normal force of demand;
allocation supplanted regular supply. The task of molding the national
economy to a new purpose became the paramount problem of the day.
In fulfilling the obligations placed upon them, governmental war
agencies have necessarily called for aid from business managers. An
entire industry's production must be converted to the manufacture of
war implements. How best, and most quickly, can the job be done?
Conservation of available materials requires the limiting of sizes and
models of a given commodity for civilian use. What factors must be
Arn. GEN. 64. For the fiscal year 1942, and the estimate for 1943, iee HEARINGS
BEFORE SUBCOMMITTEE OF HousE CoMMITTEE oN APPROPRIATIONS ON THE DEPARTMENT OF JusTicE APPROPRIATION BILL FOR 1943, 77th Cong., 2d sess. (1942),
p. 194.
6
FINAL REPORT AND RECOMMENDATIONS OF THE TEMPORARY NATIONAL EcoNOMic COMMITTEE (S. Doc. 35, 77th Cong., 1st sess.) 7, 24 ff. (1941). The recommendations would strip a patent of important attributes it now lawfully enjoys. A
patentee would be compelled to license any applicant willing to pay a fair royalty; he
could not restrict his licensee in respect to the price at which he could sell, the amount
he could produce, the purpose for which he could use the patented product, or the area
within which he could manufacture or sell such article. Forfeiture of the patent to
the public domain would be the penalty for violation of any of the above prohibitions.

97 2

[ Vol. 40

MICHIGAN LAW REVIEW

considered in formulating an equitable governmental order? The price
of a commodity threatens to rise to an extent inconsistent with the purposes of the Emergency Price Control Act of r942.1 What is a fair
price ceiling? The answers to these and numerous other questions have
been supplied in part by business managers at the request of public
officials.
Admittedly, time is of the essence in reaching and carrying out these
decisions and any impediment to our all-out war effort is against the
public interest. From many quarters the claim has been asserted of a
presently existing impediment of such substantial size that its elimination has come to be regarded as essential for a satisfactory completion of
the job on hand. The complaint has been directed against the antitrust
law and has carried two counts. First, certain action asked for by public
officials in the performance of war duties requires of business managers
a co-operative action which constitutes a violation of the antitrust law.
Secondly, continued investigations, pending cases, and the threat of
criminal proceedings by the Antitrust Division take time from war activities and interfere with the essential concentration of mind on war production. The relief sought is for immunity respecting joint voluntary
endeavors in line with the war effort and suspension of antitrust proceedings "for the duration."
That our antitrust law is a luxury to be reserved for times of peace
has been stoutly denied by its chief enforcing official. In order to loosen
the productive forces of American industry they must be freed from,
and kept free of, the foreign cartels which restrict domestic output, the
strangling hold of certain patent pools, and the restraints of less spectacular but equally restrictive agreements among domestic producers.
Nor should price ceilings, allocations or simplification be used as a cloak
for new restraints of trade. There will be less of the necessities of life
for civilian use; hence it is imperative that no private group should be
allowed to control such items.
"It simply is not true," Arnold has said, "that by putting an
enormous amount of temptation in people's hands, you decrease
conspiracies; you increase them. That has been true in every war.
It is true in England today. It is true everywhere that, given the
opportunity, and without having a certain amount of enforcement,
things get pretty bad. Our idea 1is to put a curb on that kind of
conduct." 8
1

1 Act of Jan. 30, 1942, Pub. 421, c. 26, 77th Cong., 2d sess. (1942).
S HEARINGS BEFORE SUBCOMMITTEE OF HousE COMMITTEE ON APPROPRIATIONS,

ON THE DEPARTMENT OF JusTICE APPROPRIATION BILL FOR
sess.

(1942),

p.

197.

1943, 77th

Cong.,

2d

1942

J
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The Antitrust Division contends that "an investigating service which
is skilled in detecting business dirt" should have no hamper put upon
its activities--activities which should have the effect of increasing war
production and decreasing the cost of civilian as well as war supplies.
The administration's suspension of antitrust enforcement in certain
defined instances represents an answer to the second count in the above
complaint. No answer to the first count has yet been given by the only
body empowered to grant immunity from antitrust law, the Congress.
Certain representations have been made by the Department of Justice
in respect to this subject. Their scope and binding effect will be the
subject of subsequent discussion. The entry of a consent decree in the
Standard Oil case 9 serves as an example of the administration's decision
to enforce the law where it is believed such action will further war
production.

II
THE PREVIOUS NATIONAL EMERGENCIES

By "national emergency" is meant the serious disruption of the
domestic economy resulting from war or depression. For the purposes
of this article we shall consider the Depressions of r893 and r929, the
Panic of 1907, World War I, and the National Industrial Recovery Act
period, as constituting the five emergencies which have previously
confronted the nation since the enactment of the Sherman Act.
One further explanatory statement is in order. The title of this
article does not intend to imply an equalized and uniform enforcement
of the antitrust law throughout the so-called periods of a normal functioning economy. A statistical review of cases instituted by the United
States 10 reveals the uneven distribution of public proceedings during
9

Note 2, supra.
The following statistical review is derived from THE FEDERAL ANTITRUST
LAws (1938) with supplement (1941), compiled by the Department of Justice, and
the Annual Reports of the Attorney General for the years involved.
10

Equityx Criminal
Harrison
(July, 1890-1893) - - - - Cleveland
(1893-1897)
McKinley
(1897-1901)
McKinley-Roosevelt
(1901-1905)
Roosevelt
(1905-1909)

4

3

6

2

Libel

Total
7

2

3

5

Contempt

IO

3

6

I

24

I
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such periods. But the view that enforcement during normal times differs from enforcement during emergencies has some support when
one notes the large number of cases brought in the Taft and Coolidge
administrations. These were years when serious disruptive forces were
absent from the economy.

A. The Depression of z893
The second Cleveland administration was beset with one of the
most severe depressions the nation had experienced. ;Free coinage of
silver and the resulting gold shortage, overspeculation, excessive investments in risky enterprises, and an inflated credit structure, led to
the panic which enveloped the financial and commercial interests by
May, 1893. Throughout 1894, when the failure of the corn crop
touched off a general agricultural depression, the whole economy was
completely disrupted. One-fourth of the railroad capital in the country
was in the hands of receivers, securities fell to less than one-half their
former value, commercial failures increased rapidly, and unemployment was widespread. Business confidence and recovery did not reTaft
31
(1909-1913) - - - - - - 47
I
79
Wilson
22
(1913-1917) - - - - - - II
33
Wilson
27
(1917-1921) - - - - - - 30
57
Harding-Coolidge
27
(1921-1925) - - - - - - 37
64
Coolidge
22
I
(1925-1929) - - - - - - 43
I
67
Hoover
I
(1929-1933) - - - - - - 20
25
4
Roosevelt
19
(1933-1937) - - - - - - 14
2
35
Roosevelt
(1937-1941) - - - - - - 57""
2
153
94
Roosevelt
(1941-Aug. 1941) - - - - - 12
43
55
x In numerous proceedings an equity action has been brought to permit the entry
of a consent decree after a nolle prosequi of an indictment or payment of fines. This was
particularly the practice in the Roosevelt (1937-1941) period. Thus, the total number
of proceedings, as against the same defendants, is less than above indicated.
xx In one case the United States filed a complaint under § 7 of the Sherman Act
which provides for the recovery of treble damages by "any person who shall be injured
in his business or property by any other person or corporation by reason of anything ·
forbidden or declared to be unlawful by this act." With Justice Black dissenting, the
Supreme Court held that the United States is not a "person" within the meaning
of the section. United States v. Cooper Corp., 312 U.S. 600, 61 S. Ct. 748 (1941).
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appear until the 1896 election when the free-silver advocates were
defeated.11
From March 6, 1893, to June 7, 1895, Richard Olney served as
Attorney General under Cleveland. During these twenty-seven months
of the depression the Department of Justice instituted only four cases
and two contempt proceedings under the Sherman Act. The six actions
were brought solely against labor unions and labor leaders.12 To what
extent can the economic condition of the country be held responsible for
the type of antitrust enforcement conducted by Olney?
The available evidence leads to the conclusion that the depression
had little, if any, connection with the absence of cases against industry.
On the occasions when Olney and Cleveland defended their enforcement of the Sherman Act 18 there was no mention by them of the depression as being responsible in any degree for the failure to institute
antitrust suits.14 The actual reasons for this failure are to be found
elsewhere. The first is that upon which Olney placed his entire emphasis, namely, the impotency of the law due to judicial decisions.
Seven cases had been brought by the time he became Attorney General
and, of the four which had been then decided, in only one had a court
found for the government.15 The following January a circuit court dismissed the petition in the E. C. Knight 16 case, holding that a combination for the purpose of enabling a single company to monopolize the
business of refining and selling sugar, through the purchase of all competitors, did not violate the act since there was no restriction upon inter11

BoGART, EcoNoMic HISTORY OF THE AMERICAN PEOPLE, 2d ed., 690 et seq.
(1935); DEWEY, FINANCIAL HISTORY OF THE UNITED STATES, 12th ed., 444 et seq.
(1936); NoYES, FoRTY YEARS OF AMERICAN FINANCE 182 et seq. (1909).
12
Petition filed July 2, I 894, in United States v. Debs; Information charging
contempt of court filed December 14, 1894, United States v. Debs; Petition filed July
3, 1894, United States v. Debs; Information charging contempt of court filed July
12, 1894, United States v. Alger; Petitions filed July 6 and October 24, 1894, United
States v. Elliott; Indictment returned July, I 894, United States v. Cassidy. THE
FEDERAL ANTITRUST LAWS 84-86 (1938).
18 Olney Memorandum to editor of the "Boston Herald," 1904, quoted in JAMES,
RICHARD OLNEY AND His PUBLIC SERVICE 208 (1923); Cleveland's Fourth Annual
Message (Second Term), to Congress of Dec. 7, 1896, 9 RICHARDSON, MESSAGES AND
PAPERS OF THE PRESIDENTS 714 at 744-745 (1898).
14
Only the official and friendly biographer of Olney suggests such an explanation.
JAMEs, RICHARD OLNEY AND His PUBLIC SERVICE 29 (1923).
15
United States v. Jellico Mountain Coal & Coke Co., (C. C. Tenn. 1891) 46 F.
432.
16
United States v. E. C. Knight Co., (C. C. Pa. 1894) 60 F. 306; affd. (C. C.
A. 3d, 1894) 60 F. 934 and 156 U.S. 1, 15 S. Ct. 249 (1895).
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state commerce and the act did not extend to a monopoly in manufacture.17
Some credence might be accorded Olney's rationale for the absence
of industry suits were it not for the overwhelming force of another
explanation. His attitude toward and understanding of the Sherman
Act were hardly conducive to its strict enforcement. The former is
strikingly illustrated by statements in his letter, written a few months
after he became Attorney General, to Secretary of the Treasury Carlisle, in which he informed the latter of the willingness of certain Boston interests to contribute money and time for the repeal of the act and
requested that Carlisle send him a list of Senators "who ought to be
persuaded to see the thing in the right light." 18 After the government's defeat in the Supreme Court in the E. C. Knight case,1° Olney
wrote to his secretary: "You will have observed that the government
has been defeated in the Supreme Court on the trust question. I always
supposed it would be and have taken the responsibility of not prosecuting under a law I believe to be no good-much to the rage of the
New Yark World." 20 His "understanding'' of the act was officially 21
'revealed in his :first annual report, where he stated:
"There has been and probably still is a widespread impression
that the aim and effect of this statute are to prohibit and prevent
those aggregations of capital which are so common at the present
day and which are sometimes on so large a scale as to control
practically all the branches of an extensive industry. It would not
be useful, even if it were possible, to ascertain the precise purposes
of the framers of the statute. It is sufficient to point out what small
basis there is for the popular impression referred to." 22
To dispel this "impression" Olney then cited as exempt from the provisions of the act "all that immense mass of contracts, dealings and
17 To the same effect was the decision in the ''Whiskey Trust" case, United States
v. Greenhut, (D. C. Mass. 1892) 50 F. 469. But these decisions might have been
otherwise had the government alleged in its petitions and indictment that "the defendants had monopolized, or had combined or conspired to monopolize, trade and commerce among the several states or with foreign nations." Id. at 470; United States v.
E. C. Knight, (C. C. Pa. 1894) 60 F. 306 at 310.
18 Olney to Carlisle, July 5, 1893, quoted in CUMMINGS and McFARLAND, FEDERAL JUSTICE 322 (1937).
19 United States v. E. C. Knight Co., (C. C. Pa. 1894) 60 F. 306, discussed at
note I 6, supra.
20 Olney to Straw, Jan. 22, 1895, quoted in CUMMINGS and McFARLAND, FEDERAL JUSTICE 323 (1937).
21 He had previously served as one of the attorneys for the defendants in United
States v. Greenhut, (D. C. Mass. 1892) 50 F. 469.
·
22
1893 REP. Arn. GEN. xxvi.
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transactions which arise and are carried on wholly within State lines,"
and all railroads because other legislatlon was specifically applicable to
them.23
Turning now to the effect of the depression upon antitrust enforcement under Olney in so far as it pertained to labor, we find a loose
connection between the two events. The decision of the circuit court
in United States v. Workingmen's Amalgamated Council of New
Orleans,24 handed down a few weeks after Olney took office, served
as a prelude to the government's handling of the Pullman strike in the
summer of r894. In this case, the first involving labor unions under
the Sherman Act, the court rejected the defendant's argument that the
act prohibited monopolies and combinations of capitalists but not of
laborers, and decreed that the defendants' strike had unlawfully interfered with interstate commerce.
Olney's attitude toward using the Sherman Act as a weapon against
labor disturbances appears to have been governed by expediency. In his
first annual report he characterized the decision in the Workingmen's
Amalgamated Council case as "the perversion of a law from the real
purpose of its authors." 25 When requested for authorization to institute an equity suit based on the provisions of the Sherman Act against
a union interfering with the business of lumber importers, he flatly refused on the ground that such an action "puts the whole power of the
federal government on one side of a civil controversy, of doubtful
merits, between the employers of labor on one hand and the employed
on the other." 26 But when Eugene V. Debs led the American Railway
Union in effectively tying up railroad transportation throughout a large
part of the country, in protest against the series of reduced wages for
employees of the Pullman Palace Car Company during the depression
winter of 1893-94, Olney did not hesitate to use the antitrust law as
one of the means to break the strike. For the strike affected an interest
close to his heart.21 To Edwin Walker, appointed by Olney as special
23 Here Olney had in mind the Interstate Commerce Act, 24 Stat. L. 379 (1887),
49 U. S. C. (1940), § I et seq., and the Circuit Court decision in United States v.
Trans-Missouri Freight Assn., (C. C. Kan. 1892) 53 F. 440, later reversed by the
Supreme Court, 166 U.S. 290, 17 S. Ct. 540 (1897).
2
' (C. C. La. 1893) 54 F. 994, affd. (C. C. A. 5th, 1893) 57 F. 85.
25
1893 REP. Arn. GEN. xxvii.
26 Olney to Alexander, May 12, 1893, quoted in CUMMINGS and McFARLAND,
FEDERAL JUSTICE 438 (1937).
21 Olney had been counsel for the Chicago, Burlington and Quincy Railroad
before becoming Attorney General. When the United States Attorney in Los Angeles
began prosecution of the Southern Pacific Railroad, Olney directed a dismissal of the
case although he had previously granted authorization "in an unguarded moment."
CUMMINGS and McFARLAND, FEDERAL JusncE, 321, 323 (1937).
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counsel in the strike case, although Walker was an attorney for one of
the railroads involved, he sent the following telegram:
"Advantages of bill in equity restraining unlawful combinations against operation federal laws, whether under interstatecommerce law, act of July 2, 1890, or on general grounds, are
obvious and will doubtless be availed of by you, if practicable." 28
After the injunctions had issued and the strike was finally ended, Olney
appears to have regained, partially, his former convictions concerning
the applicability of the antitrust law to labor. That part of the government's argument before the Supreme Court in In re Debs 29 which was
based on the Sherman Act was left by Olney to his associate. Olney
urged the Court to sustain the injunction on the ground that the obstructing of interstate commerce was a public nuisance, hence tortious,
and enjoinable by a court of equity; the case should not be decided, he
said, by reason of an experimental piece of legislation like the act of
30
I 890. The Court adopted both positions taken by Olney. In the concluding paragraph of the opinion, Justice Brewer stated:
"We enter into no examination of the [Sherman] act • . .
upon which the Circuit Court relied mainly to sustain its jurisdiction. It must not be understood from this that we dissent from the
conclusions of that court in reference to the scope of the act, but
28
1896 REP, Arn. GEN. APPENDIX 61. To Burke, U. S. Attorney in Indianapolis, he instructed: "File bill like the Chicago bill." Id. 105. Olney's message of general
instructions to Walker displays his unswerving determination to crush the strike by all
the means within his power: "It has seemed to me that if the rights of. the United
States were vigorously asserted in Chicago, the origin and center of the demonstration,
the result would be to make it a failure everywhere else and to prevent its spread over
the entire country. With yourself directing matters for the Government, I am sure all
legal remedies will be resorted to that the facts will warrant.
"In this connection it has seemed to me advisable not merely to rely on warrants
against persons actually guilty of the offense of obstructing United States mails, but to
go into a court of equity and secure restraining orders which shall have the effect of
preventing any attempt to commit the offense. With that view, I sent a telegram to
Mr. Milchrist [U. S. Attorney in Chicago] this morning citing some decisions, which
I think may probably be availed of in the present exigency.
"The marshal and the district attorney have wired me about the employment of
50 deputies. I authorized it, of course. But I feel that the true way of dealing with
the matter is by- a force which is overwhelming and prevents any attempt at resistance.
In that particular, however, I must defer to th~ better judgment of one who is on the
spot and familiar with all the facts of the situation ••••" Id. 60 (italics added).
See also STONE, CLARENCE DARROW FoR THE DEFENSE 5 (1941), for Darrow's comments upon the appointment of Walker as special counsel for the government.
29
158 U.S. 564, 15 S. Ct. 900 (1895).
3
CUMMINGS and McFARLAND, FEDERAL JusncE 443 (1937).

°
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simply that we prefer to rest our judgment on the broader ground
which has been discussed...." 31
·
When Olney was appointed Secretary of State in June, 1895, his
successor in the office of Attorney General was Judson Harmon. By
this time the severest part of the 1893 depression had passed. Under
Harmon antitrust enforcement showed its first signs of life. Four
cases 32 involving the fixing of prices, commissions and rates were instituted, and among them were the important Joint Traffic Association
and Addyston Pipe & Steel Company cases. The Trans-Missouri
Freight Association case reached the Supreme Court while Harmon was
in office and he chose it as one of the cases which he would argue himself. The decision in the case was a brilliant victory for Harmon. The
Court held that railroads were subject to the Sherman Act, and that
contracts executed prior to the effective date of the act were subject to
its provisions as well as those made afterwards.33 And when a House
resolution directed Harmon to report what steps had been taken "to
enforce the law of the United States against trusts, combinations and
conspiracies, and what further legislation, if any, is needed, in his
opinion, to protect the people against the same," he replied at length,
recommending legislation which would define what was meant by
"monopolize," and also legislation establishing as prima facie evidence
of an intent to monopolize "the purchase or combination in any form of
enterprises in different States which were competitive before such purchase or combination." 84
In this first encounter with a national emergency, antitrust law was
unaffected because it did little more than remain on the statute books.
No complaints were made by business managers that it interfered with
economic recovery for the plain reason that it had no chance to interfere. By allowing his personal judgment of the efficacy of the law and
what must be admitted to be a bias (if not a prejudice) to guide him in
its administration, Olney becomes one of those chiefly responsible for
81

In re Debs, 158 U. S. 564 at 600, 15 S. Ct. 900 (1895).
Indictment returned November 4, 1895, United States v. Moore; Petition filed
January 8, 1896, United States v. Joint Traffic Assn.; Petition filed December 10,
1896, United States v. Addyston Pipe & Steel Co.; Petition filed December 3 1,
1896, United States v. Hopkins. THE FEDERAL ANTITRUST LAws 86-87 (1938).
88 United States v. Trans-Missouri Freight Assn., 166 U. S. 290, 17 S. Ct. 540
( 1897). In respect to the application of the act to the early contracts, Olney had
written a friend in 1894 expressing a view contrary to that taken by the Court in this
case. CuMMININGs and McFARLAND, FEDERAL JusTicE 326 (1937).
34 H. Res. Jan. 7, 1896, 28 CoNG. REc. 508 (1896); 1896 REP. Am. GEN.
3 at 4, Exhibit 1.
82
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arresting its early development. Bias is plainly revealed by his single
employment of the law as one of the weapons to crush the Pullman
strike when it was at its height, and his de-emphasis of the same law
after the strike was ended, and his goal had been accomplished. Special
attention has been given to the predilections of Olney in order to make
clear at the outset how important, in the enforcement of antitrust law,
are the personal views of the administrator. Recognition by the Congress of a competitive order for national trade is but a skeleton which
must be clothed with fair and vigorous law enforcement before its purpose can be achieved. The range of the administrator's discretionary
power in effecting enforcement is large: he may do little about the law,
as in the case of Olney, or he may go beyond its boundaries. Excess is
not bound to the pole of inaction.

B. The Panic of z907 35
In the fall of I 907 a panic, centering in New York :financial circles,
gave the nation's business several severe shocks. The causes of the panic
have been variously assigned; its operation and effect are matters of
record. In October one of the larger trust companies in New York City
failed to meet its obligations. Other trust companies, and banks closely
tied to them, were forced to close their doors. Stock and bond values
dropped precipitously as investors liquidated their investments for the
purpose of laying away ready cash. Around $300,000,000 was withdrawn from circulation as a result of the hoarding which became general
throughout the country.36 Out of these conditions arose one of the most
publicized incidents in the history of antitrust law and national emergencies.87
85

Antitrust enforcement during the Spanish-American War of 1898 calls for
little comment. The war presented no aspects of a national emergency, lasting but 113
days and requiring neither a draft of manpower nor mobilization of industry. The
first McKinley administration, 1897-1901, achieved the dubious distinction of bringing the least number of proceedings under the Sherman Act-a total of three. John W.
Griggs, Attorney General during the last half of the administration, explained: "In all
instances the Department has been governed only by a sincere desire to enforce the law
as it exists and to avoid subjecting the Government to useless expense and the law officers of the Government to humiliating defeat by bringing actions where there was a
clear want of jurisdiction under the well-defined limits of Federal jurisdiction so clearly
laid down by the Supreme Court in cases already decided." 1899 REP. Arn. GEN. 29.
86
DEWEY, FINANCIAL HISTORY oF THE UNITED STATES, 12th ed., 481 et seq.
(1936); BoGART, EcoNOMIC HISTORY OF THE AMERICAN PEOPLE, 2d ed., 693 et seq.
(1935); 9 RHODES, HISTORY OF THE UNITED STATES, 2d ed., 344 et seq. (1929).
87 ln the succeeding narrative the writer has derived his statement of facts principally from the Brief on Behalf of the United States Steel Corporation 170-199,
submitted to the Supreme Court in United States v. United States Steel Corp., 251
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While the panic was its height a large firm of stockbrokers in
New York City was found to be under heavy obligations, and with
assets consisting of securities for which, at the time, there was little
market. Among the assets were some $15,000,000 par value of shares
of the Tennessee Coal, Iron & Railroad Company. It was believed by
those concerned that unless a buyer for the Tennessee stock could be
found the firm would collapse, pulling down with it more banks and
trust companies. The only possible purchaser of the stock was believed
to be the United States Steel Corporation. Negotiations for the purchase were first begun with J.P. Morgan, Sr., one of the corporation's
directors. Morgan was much disturbed by the condition of the brokerage firm, and stated that its failure at that time would bring about results which nobody could forecast. He sent for Messrs. Gary and Frick
of the corporation, and proposed to them the advisability of the purchase of the Tennessee stock in order to avert the further spread of the
panic. They were opposed to the purchase. The property of the Tennessee company had been o:ffered to the corporation several times during
the years prior to the panic, and as late as the first part of 1907 its acquisition had been dismissed without reference to the price named.
Gary then proposed a loan of five million dollars to the brokerage
firm, but was told this would do no good. After further discussion
Gary and Frick finally decided to make the purchase in order to relieve
the distressed situation, provided President Roosevelt did not oppose
the purchase.
Gary's qualification is understandable. By November of 1907 the
Roosevelt administration had instituted thirty-five proceedings under
the antitrust law, almost twice the number brought in all the preceding
administrations since the law was passed. In 1903 he had secured from
Congress the largest appropriation for enforcement of the law which
that body had ever granted.88 The same year saw the creation of a new
office in the Department of Justice, Assistant to the Attorney General,
whose duties specifically included administration of the Sherman Act. 89
The decision of the Supreme Court in 1904 in the Northern Securities
U. S. 417, 40 S. Ct. 293 (1920). When the government's view of the facts is later
developed, recourse therefor is made to the Petition, and Brief for the United States
submitted in the same case.
88
The amount was $500,000. 32 Stat. L. 854 at 903-904 (1903). The size of
the appropriation was in answer to a request by Roosevelt in his second annual Message
to Congress for a special appropriation for the better enforcement of antitrust law. 14
MESSAGES AND PAPERS OF THE PRESIDENTS 6707, 6712 (Bureau of National Literature).
89 Act of March 3, 1903, 32 Stat. L. 1031 at 1062; CoNGRESSIONAL DIRECTORY,
58th Cong., 2d sess. (1904), p. 270.

MICHIGAN LAW REVIEW

[ Vol. 40

case,40 in which the petition had been filed six months after Roosevelt
took office, served to release the act from the enervating effect of the
E. C. Knight 41 decision. Shortly after this notable victory for the
government, petitions were filed against the Standard Oil Company and
the American Tobacco Company, alleging monopolization of their respective trades. In I 907 "Big Business" was feeling the effect of
Roosevelt's "Big Stick" policy.42
Gary and Frick went to the White House and presented the matter
for Roosevelt's consideration. What transpired is related in Roosevelt's
letter to Attorney General Bonaparte, who was out of the city at the
time. The body of the famous letter, written in the presence of Gary,
Frick and Secretary of State Root, who had been called to the conference by Roosevelt, follows:
"Judge E. H. Gary and Mr. H. C. Frick, on behalf of the
Steel Corporation, have just called upon me. They state that there
is a certain business firm ( the name of which I have not been told,
but which is of real importance in New York business circles)
which will undoubtedly fail this week if help is not given. Among
its assets are a majority of the securities of the Tennessee Coal
Company. Application has been urgently made to the Steel Corporation to purchase this stock as the only means of avoiding a
failure. Judge Gary and Mr. Frick inform me that as a mere business transaction they do not care to purchase the stock; that under
ordinary circumsta{lces they would not consider purchasing the
stock, because but little benefit will come to the Steel Corporation
from the purchase; that they are aware that the purchase will be
used as a handle for attack upon them on the ground that they are
striving to secure a monopoly of the business and prevent competition-not that this would represent what could honestly be said,
40
Northern Securities Co. v. United States, 193 U.S. 197, 24 S. Ct. 436 (1904).
The Court held unlawful the plan of majority stockholders in the Great Northern
Railway Co. and the Northern Pacific Railway Co., competing lines, whereby a new
corporation, the Northern Securities Co., was formed and its stock was taken by them
in exchange for shares in their companies. The constituent companies ceased to be in
active competition and became, practically, one powerful consolidated corporation, the
Court stated.
41 See note 16, supra.
42 In his AUTOBIOGRAPHY 464-465 (1913), Roosevelt mentioned the problem he
faced upon his accession to the Presidency: "When I became President, the question as
to the method by which the United States Government was to control the corporations
was not yet important. The absolutely vital question was whether the Government had
power to control them at all." The actions enumerated above were but a few taken
by him in answer to the "vital question." See Chapters XII and XIII of the AUTOBIOGRAPHY for further details.
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but what might recklessly and untruthfully be said.
"They further informed me that, as a matter of fact, the policy
of the company has been to decline to acquire more than sixty per
cent of the steel properties, and that this purpose has been persevered in for several years past, with the object of preventing these
accusations, and, as a matter of fact, their proportion of steel properties has slightly decreased, so that it is below this sixty per cent,
and the acquistion of the property in question will not raise it
above sixty per cent. But they feel that it is immensely to their
interest, as to the interest of every responsible business man, to try
to prevent a panic, and general industrial smash-up at this time,
and that they are willing to go into this transaction, which they
would not otherwise go into, because it seems the opinion of those
best fitted to express judgment in New York that it will be an important factor in preventing a break that might be ruinous; and
that this has been urged upon them by the combination of the most
responsible bankers in New York who are now thus engaged in endeavoring to save the situation. But they asserted that they did not
wish to do this if I stated that it ought not to be done. I answered
that, while of course I could not advise them to take the action proposed, I felt it no public duty of mine to interpose any objection." 43
Thus Roosevelt applied his doctrine of the "Square Deal," and the
consequence was the immediate purchase by the Steel Corporation of
the Tennessee Company's stock from the brokerage firm. Several prominent businessmen later testified that the situation was greatly relieved
by the purchase, and Roosevelt, in defending his decision, said, "I
believed the action was emphatically for the general good; that it
offered the only chance for arresting the panic.... The result justified
my judgment. The panic was stopped, public confidence in the solvency
of the threatened institutions being at once restored." 44
Little time was to pass before the Presidential "approval" of the
acquisition became the subject of severe criticism in certain public and
private quarters. In I 909 the Senate directed its Committee of the
Judiciary to investigate whether the President was authorized to permit
the absorption of the Tennessee Company by the Steel Corporation.
The committee reported back a negative answer, having decided the
acquisition was a violation of the Sherman Act and that Roosevelt's
43
The letter, dated November 4, 1907, is printed, among many places, in THEODORE RoosEVELT: AN AUTOBIOGRAPHY 478-479 (1913).
44
HEARINGS BEFORE THE HousE COMMITTEE ON INVESTIGATION OF UNITED
STATES STEEL CoRPORATION (1911), Vol. 2, No. 18, p. 1372.
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decision, construed by the committee as a directive to the Attorney
General not to prosecute, was outside the scope of the Presidential
power.45 The House directed an investigation of the Steel Corporation in
the spring of I 9 I I. At these hearings Roosevelt appeared and testified in
respect to the transaction involving his "approval." He denied having
been misled by Gary and Frick, emphasizing that he would have been
derelict in his duty had he not acted as he did, and stated every particle
of information he had received since I 907 confirmed his belief that
his action was "absolutely wise and absolutely proper." 46 In July of
I 9 I I the Bureau of Corporations issued Part I of its report on the Steel
Corporation, portions of which were devoted to a critical appraisal of
the acquisition of the Tennessee Company.~7
These investigations of Roosevelt's action culminated in the petition
filed by the government under the antitrust law' against the United
States Steel Corporation in October, I 9 I I. Among the paragraphs listing numerous acquisitions by the corporation as evidence of an intent to
monopolize was a detailed charge concerning the Tennessee Company
matter. The petition alleged that the Tennessee Company "was a
strong probable future competitor of the corporation," that when the
brokerage firm holding the company's stock as collateral for certain
loans became financially embarrassed during the panic of I 907 representations were made to a partner thereof that there was "no other way
relief could be brought" than through the corporation's purchase of the
stock, that Gary and Frick did not acquaint Roosevelt fully with the state
45
S. Doc. No. 44, 62d Cong., 1st sess. (1909). Attorney General Bonaparte's
letter to the Senate Committee gave his views on the matter in question. He said, in
part, "In this conversation [ with Roosevelt shortly after Gary and Frick had left]
I advised the President that so far as the Department of Justice was informed, no
reason existed to believe that the United States Steel Corporation, or its officers, directors or stockholders were subject to prosecution or civil action under the Sherman antitrust law, and that, supposing such to be the fact, the information conveyed to him by
Messrs. Frick and Gary did not materially alter the existing situation. . . • In the
same conversation the President asked my opinion as to the legal correctness of the attitude he ( the President) had assumed- in his conversation with the gentlemen in question . . • and I replied that in my opinion such course by the President was strictly
appropriate under the law." Id. 28.
46 HEARINGS BEFORE THE HOUSE COMMITTEE ON INVESTIGATION OF UNITED
STATES STEEL CoRPORATION (19n), Vol. 2, No. 18, pp. 1369-1392 (quotation from
p. 1388).
47 Of interest is James R. Gar.field's testimony in the U. S. Steel case. Gar.field had
been Commissioner of the Bureau of Corporations from 1903 until early in 1907 when
he became Secretary of Interior. He testified that at the time of Roosevelt's action he
had consulted with the President in respect to the bureau's investigation of the corporation and had told him that he knew of no reason, in light of the bureau's .findings
at that time, why he should not refrain from disapproving the acquisition. Transcript
of Record, pp. 6189-6191.
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of affairs for if they had he would have known the "desire to stop the
panic was not the sole moving cause, but that there was also the desire
and purpose to acquire the control of a company that had recently assumed a position of potential competition of great significance," and
that the statement to Roosevelt of the small benefit to the corporation
from the purchase was misleading since "the property was very valuable." 48 Considerable evidence was presented by both parties on the issues involved in the purchase of the Tennessee Company stock. Roosevelt testified again that he had not been misled. The district court held
the government had not made out its case for a decree of dissolution.49
On appeal, the Supreme Court affirmed the lower court's decree. In
respect to the President's action, the Court stated:
"· .. There is, however, an important circumstance in connection with that of the Tennessee Company which is worthy to be
noted. It was submitted to President Roosevelt and he gave it his
approval. His approval, of course, did not make it legal, but it
gives assurance of its legality, and we know from his earnestness in
the public welfare he would have approved of nothing that had
even a tendency to its detriment. And he testified he was not deceived and that he believed that 'the Tennessee Coal and Iron
people had a property which was almost worthless in their hands,
nearly worthless to them, nearly worthless to the communities in
which it was situated, and entirely worthless to any financial institution that had the securities the minute that any panic came, and
that the only way to give value to it was to put it in the hands of
people whose possession of it would be a guarantee that there was
value to it.' Such being the emergency it seems like an extreme
accusation to say that the Corporation which relieved it, and, perhaps, rescued the company and the communities dependent upon
it from disaster, was urged by unworthy motives. Did illegality
attach afterwards and how? And what was the Corporation to do
with the property? Let it decay in desuetude or develop its capabilities and resources? In the development, of course, there would
be profit to the Corporation, but there would be profit as well to
the world. For this reason President Roosevelt sanctioned the purchase, and it would seem a distempered view of purchase and result
to regard them as violations of law.mo
The Roosevelt "Square Deal" was applied in one other instance
during the panic days of 1907.51 After being requested by a represenPetition, United States v. United States Steel Corp.
United States v. United States Steel Corp., (D. C. N. J. 1915) 223 F. 55.
0
~ Id., 251 U.S. 417 at 446-447, 40 S. Ct. 293 (1920).
51
Roosevelt describes his "Big Stick" and "Square Deal" policies in his AuTOBIOGRAPHY, Chapter XII.
48
49
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tative of the International Harvester Company not. to institute suit
against it until the then current investigation by the Bureau of Corporations was finished, Roosevelt asked his Attorney General to withhold
action against the company until after they had discussed the matter.52
What was said at the conference is not known. The decision reached
appears to have been that the financial condition of the country warranted delay in bringing another suit against a large corporate aggregation of capital.53
In summarizing the second encounter of antitrust law and a national
emergency, we may note that the latter's effect was confined to specific
policies of enforcement. The panic did not result in a general cessation
of government proceedings under the law. 54 A particular matter, believed to be of importance in mitigating panic conditions, demanded
only specific action. The response was confined to the breadth of the
demand. Nor was antitrust enforcement compromised by the specific
action of the President in the United States Steel Corporation incident.55
52
Roosevelt to Bonaparte, Aug. 22, 1907; files of Department of Justice. In the
letter Roosevelt set forth the request made to him: "Mr. Perkins' [ of the Company]
request to me is that, before the company is exposed to the certain loss and damage that
the mere institution of a suit would entail, this investigation by Mr. Smith [Commissioner of Corporations] as required by Senate Resolution should be carried to completion. He explicitly states to me that there would be no intention to plead the examination by the Department of Commerce and Labor as conferring any immunity from
proceedings by the Department of Justice."
53
Not until 1912, with the Taft administration in office, was the suit filed against
the International Harvester Company, United States v. International Harvester Co.,
(D. C. Minn. 1914) 214 F. 987, appeal to Supreme Court dismissed upon defendant's
motion, International Harvester Co. v. United States, 248 U. S. 587, 39 S. Ct. 5
(1918). The Report of the Bureau of Corporations was finally made on March 3, 1913.
1913 REP. CoMMR. CoRP. 3; REPORT OF THE CoMMISSIONER OF CoRPORATIONs ON
THE STEEL INDUSTRY (1913).
54
Roosevelt's determination to effect reform in business practices, in spite of
depression conditions, is illustrated in his message to Congress on January 31, 1908:
"But if it were true that to cut out rottenness from the body politic meant a momentary check to an unhealthy seeming prosperity, I should not for one moment hesitate
to put the knife to the corruption." 14 MESSAGES AND PAPERS OF THE PRESIDENTS
7126, 7146 (Bureau of National Literature). Twelve proceedings under the Sherman
Act were instituted in 1907, a total well above the yearly average of proceedings
throughout the Roosevelt administrations.
55
In the International Harvester Company matter, the insufficiency of the facts
concerning the decision reached at the conference between the President and the
Attorney General, prevents a fair appraisal of the incident. If the view of either Roosevelt or Bonaparte at the time was that the formation or acts of the company had violated
the law, then antitrust enforcement was compromised in the interest of a national
emergency.
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In the first place, Roosevelt did not direct his Attorney General to forbear instituting proceedings based on the stock acquisition. Only if the
latter had viewed the acquisition as a violation of the law ( which he did
not) and had then failed to execute his own decision by reason of a
request from the President would there be support for the claim that
antitrust enforcement was compromised in this instance.50 Secondly, although it may be suggested that Gary and Frick went to the President
seeking a binding judgment on the proposed purchase, the fact is the
President had no power to make such a decision. This power resides
solely in the judicial branch of the federal government. As the Supreme
Court pointed out in the United States Steel case, the President's favorable decision toward the proposed action "did not make it legal."
At most it was only evidence-"assurance"--of its legality.
To be distinguished from the judicial judgment is the judgment
residing in every prosecuting officer, namely, whether the facts in a
given situation are believed to constitute a violation of the law and call
for the institution of available legal remedies. Such a judgment, once
made, binds no one. The history of the United States Steel case affords
a ready illustration of the effect of this type of judgment. Roosevelt
and his Attorney General decided that the facts surrounding the purchase would not warrant action under the antitrust law. The succeeding
administration viewed the purchase as a violation of the law and brought
suit against the corporation. The binding decision of the judiciary in
that case only means that the later administration "misjudged" the
facts.
C. World War I
Economic and political conditions accompanying the first world war
forged new contours in the relationship between government and industry. The original attitude of the Wilson administration concerning
antitrust law during the war years was announced by Attorney General
Gregory in his statement that the same rules of policy adopted for the
enforcement of other federal statutes were applicable in the administration of the Sherman Act.57 The extent to which this ideal was main56Section 4 of the Sherman Act, 26 Stat. L. 209 (1890), 15 U.S. C. (1940), §
4, provides, in part, "and it shall be the duty of the several district attorneys of the
United States, in their respective districts, under the direction of the Attorney General,
to institute proceedings in equity to prevent and restrain such violations." (Italics
added.)
57 "The Sherman Act is enforced by the Department of Justice in the same
manner and according to the same rules of policy as other statutes-with the same
care and with neither more nor less rigor. Plain or intentional violations are proceeded
against vigorously as under other statutes. When, as with all statutes, doubtful cases
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tained in actual practice may be judged by events which followed. ·
The activity of German agents in this country provided an early op.:.
portunity for antitrust enforcement in World War I. By r 9 r 5 war
material manufactured in the United States was being sent in rapidly
increasing amounts to nations allied against Germany. A natural consequence was the attempt by Geman agents to disrupt the flow of
munitions and implements of war. One such attempt was made in r9r5
by Franz von Rintelen. Von Rintelen's first effort on behalf of his
country took the form of a plan for the instigation of strikes and walkouts by employees of American companies manufacturing and transporting munitions. Laborers were to be persuaded by means of pam"phlets and bribes to leave their work. But before Von Rintelen arid his
collaborators were able to interrupt war production, the government
learned of the plan, and an indictment was promptly returned against
them under the Sherman Act, charging a conspiracy to restrain trade and
commerce between this and foreign nations. Three of the defendants were
found guilty and sentenced to imprisonment for one year, the maximum
length provided for by the act. 58 On appeal, the defendants urged
several grounds for reversal. To the contention that the acts complained of did not fall within the fair intendment of the law, the court
answered that its object must be measured by the plain meaning of
the words employed since they are "clear and apt." 59 " • • • no department of lawful commerce is left to be restrained or hindered by those
who, for reasons that have not yet appealed to the Legislature, think
arise in which there was no intent to violate the law, they are dealt with just as similar
cases under other statutes are dealt with; that is, with a view to enforcing strict compliance with the law, but without unnecessarily stigmatizing or unnecessarily burdening
with litigation persons who have been honestly mistaken as to the law and who stand
ready to rectify their mistake." 1916 REP. ATTY. GEN. 24.
58
United States v. Rintelen, (D. C. N. Y. 1916) 233 F. 793, affd. Lamar v.
United States, (C. C. A. 2d, 1919) 260 F. 561, cert. den. 250 U. S. 673, 40 S. Ct.
16 (1919), DECREES AND JUDGMENTS IN FEDERAL ANTI-TRUST CASES 839 (1918).
This is one of the few cases in which defendants found guilty of violating the Sherman
Act have been punished by imprisonment. See list of such instances in TEMPORARY
NATIONAL EcoNOMIC CoMMI'ITEE MONOGRAPH No. 16, p. 121, Appendix A. (1940)
(Hamilton, Antitrust in Action).
59
Lamar v. United States, (C. C. A. 2d, 1919), 260 F. 561 at 563. The court,
giving little consideration to this crucial point raised by defendants, appears to have
been motivated by patriotic fervor rather than a judicious examination of the problem.
For interpret~tion of the phrase, "in restraint of trade or commerce," the courts
repeatedly have had to resort to the common law meaning of the words. See United
States v. Addyston Pipe & Steel Co., (C. C. A. 6th, 1898) 85 F. 271; Standard Oil
Co. of New Jersey v. United States, 221 U.S. 1, 31 S. Ct. 502 (19II); Apex Hosiery
Co. v. Leader, 310 U. S. 469, 60 S. Ct. 982 (1940).
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it worthy of suppression." 60 A second ground for reversal was defendants' lack of success in executing their plan. The court quite correctly pointed out that "conspiracy" as used in the Sherman Act is
proved when the forbidden meeting of minds is shown and that no
overt act pursuant thereto is necessary.61 Defendants' :final argument
was that inasmuch as the only suggested means of restraining trade
was to induce laborers peacefully to quit work, the means were lawful
under the Clayton Act.62 Defendants were confounding the means
with the end, the court replied. "The end or object of the proven
conspiracy was not to call strikes, but to restrain or rather suppress
foreign trade. That object is as illegal as ever; the Clayton Act assuredly does not legalize it." 63 The judgments were affirmed.
Another scheme to disrupt American shipment of munitions to
nations at war with Germany was planned by Franz Bopp, German
consul general at San Francisco, and other foreign agents in this country. This scheme was more ambitious than that of Von Rintelen, for
it contemplated the blowing up of plants engaged in the manufacture
of munitions and the destruction of various ships and railroads here
and in Canada that were transporting the munitions. Again an indictment, returned before the plan bore fruition, charged the defendants
with a conspiracy to restrain trade and commerce between the United
States and foreign nations in violation of the Sherman Act. Five of the
defendants were found guilty and suffered the maximum penalties
permitted by the law, one year imprisonment as well as a fine of
$5,000. 64
The transformation of American industry from peacetime producLamar v. United States, (C. C. A. 2d, 1919) 260 F. 561 at 563.
Id. 563. See Nash v. United States, 229 U. S. 373, 33 S. Ct. 780 (1913);
United States v. Socony-Vacuum Oil Co., 310 U. S. 150 at 224, note 59, 60 S. Ct.
8II (1940).
62 The defendants were referring to that part of § 6 of the Clayton Act, 3 8
Stat. L. 731, 15 U.S. C. (1940), § 17, which reads: "The labor of a human being is
not a commodity or article of commerce. Nothing contained in the antitrust laws shall
be construed to forbid the existence and operation of labor • • • organizations • • •
or to forbid or restrain individual members of such organizations from lawfully carrying
out the legitimate objects thereof; nor shall such organizations, or the members thereof,
be held or construed to be illegal combinations or conspiracies in restraint of trade, under
the antitrust laws."
68
Lamar v. United States, (C. C. A. 2d, 1919) 260 F. 561 at 564.
64 United States v. Bopp, (D. C. Cal. 1916) 232 F. 177, 237 F. 283, DECREES
AND JUDGMENTS IN FEDERAL ANTI-TRUST CASES 840 et seq. (1918). For the same
conspiracy the defendants were indicted under§ 37 of the Criminal Code, 18 U.S. C.
(1940), § 88 (conspiring to commit an offense against the United States) for violating
§ 13 of the Criminal Code, 18 U.S. C. (1940), § 25 (organizing military expedition
against a friendly power) and were found guilty. United States v. Bopp, supra.
60
61
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tion to an enterprise devoted to the winning of a war was accomplished
in the main by co-operative action. This co-operation extended not only
to joint endeavors between industry and public officials charged with
the direction of the war effort, but also to co-operation between units
of an industry. Although the government had power to commandeer,
to establish priorities, to determine to whom transportation facilities
would be made available, these plenary powers seldom were used to
coerce business managers into agreements relating to price fixing, simplification, standardization, conservation, and limitation of nonessential
civilian production. For, in the words of Von Hindenburg, we understood war. Competitors sat down at the same table with a government
official and solved the vital problems of military production and
supply. 65
No clear and express statutory authorization existed for these joint
endeavors except in the case of price agreements between government
officials and the food and fuel industries,66 and in the operation of the
nation's transportation systems.~ 7 Doubt as to the legality of the agreements under the antitrust law appears not to have been urged during
this emergency. The Legal Section of the Price Fixing Committee of
the War Industries Board, when asked for its opinion as to the validity
of a scheme establishing maximum prices on the basis of individual
producer's cost in order thereby to maintain the production of highercost concerns and yet avoid the earning of inordinately large profits by
low-cost concerns, stated:
"It is not perfectly clear that the low-cost producer who has
refused to agree to sell his product at cost plus a fixed profit,
could not make a fairly plausible claim that an arrangement of
65

See BARUCH, AMERICAN INDUSTRY IN THE WAR (1941).
The Lever Act, 40 Stat. L. 276 (1917). Section 2 thereof provided: "That in
carrying out the purposes of this Act the President is authorized to enter into any
voluntary arrangements or agreements, to create and use any agency or agencies, to
accept the services of any person without compensation, to cooperate with any agency
or person, to utilize any department or agency of the Government, and to coordinate
their activities so as to avoid any preventable loss or duplication of effort or funds."
67 39 Stat. L. 645 (1916), IOU. S. C. (1940), § I; 40 Stat. L. 272 (1917).
The Shipping Act of 1916, 39 Stat. L. 728, 46 U.S. C. (1940), § 801 et seq., providing for exemption from the antitrust law of all agreements approved by the Shipping
Board, was not originally designed as a war measure. Congress had given consideration
to the problem presented by the numerous agreements between steamship lines as early as
February, 1914. The House Committee on Merchant Marine and Fisheries had reported
to Congress, after investigating the facts: "Either the agreements and understandings,
now so universally used, may be prohibited with a view to attempting the restoration of
unrestricted competition, or the same may be recognized along lines which would
eliminate existing disadvantages and abuses." The latter alternative became the basis of
the act. See S. REP. 689, 64th Cong., 1st sess. (1916), p. 8.
66
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this character, entered into between the other producers and the
Price Fixing Committee ( acting in concert with intending purchasers) would constitute an unreasonable restraint of trade. We
incline, however, to the opinion that such an arrangement would
be upheld by the courts as a reasonable restraint." 68
The single-price policy adhered to by the Price Fixing Committee
eliminated the occurrence of the particular danger described by counsel.
The minutes of the War Industries Board reveal that consideration
was given to a draft of a bill prepared "to legalize war agreements
and orders which had not been executed or drawn in compliance with
legal requirements." The draft was approved by the board, and the
chairman was instructed to send it to the Military Affairs Committees
of the Senate and House with the recommendation that it be substituted
in place of a bill on the same subject then pending before them. 69 No
such bill was ever enacted by Congress. Nor do we find that any letters
passed between the Attorney General and war agency officials and business managers setting forth an approved plan of procedure in the
initiation and execution of the joint voluntary endeavors. The conclusion must be that the present concern over lawfulness of joint voluntary endeavors in line with war purposes has no parallel in World
War I.
In the case of Fosburgh v. California & Hawaiian Sugar Co.,1°
the reasonableness of a restraint of trade made by defendant pursuant
to the direction of a public official who lacked power to authorize the
act in question was passed upon. The receiver of a candy company
brought suit in equity to cancel certain contracts with defendant for
the purchase of white Java sugar. The clause inserted by defendant in
the contract which plaintiff contended was in violation of the antitrust
law and therefore rendered the whole contract null and void read:
"Buyer agrees to use these sugars only for his own manufacturing needs
and under no circumstances to resell same." After determining that the
clause was not inherently illegal,11 the court considered the circumstances and conditions under which it was formulated.
68
MINUTES OF TIIE PRICE FIXING COMMITTEE OF TIIE WAR INDUSTRIES BOARD,
1918 (MUNITIONS INDUSTRY), pp. 1429-1430 (1936) (Senate Committee Print No.
5, 74th Cong., 2dsess.).
9
-0 MINUTES OF TIIE WAR INDUSTRIES BOARD, 1917-18 (MUNITIONS INDUSTRY)
523 (1935) (Senate Committee Print No. 4, 74th Cong., 1st sess.).
70 (C. C. A. 9th, 1923) 291 F. 29, affirming Continental Candy Corp. v. California & Hawaiian Sugar Co., (D. C. Cal. 1920) 270 F. 302.
71 In other words, the restraint effected was not per se unreasonable. Per se
unreasonableness has only been applied by the Supreme Court to price-fixing agreements.
United States v. Trenton Potteries Co., 273 U. S. 392, 47 S. Ct. 477 (1927);
United States v. Socony-Vacuum Oil Co., 310 U.S. 150, 60 S. Ct. 8II (1940).
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Endeavoring to bring about an equitable distribution of the available sugar supply in their administration of the Lever Act, 72 the public
officials had instructed refiners to confine the sale of Java sugar to
manufacturers in order to release the regular refined sugar to the
consuming public. Hoarding Java sugar for speculative purposes would
be detrimental to the ends sought by the administrators, so an agreement was made between the refiners and the officials that the former
would sell such sugar only to bona fide manufacturers and not to
dealers who would in turn resell it. The clause in question was put in
the contract by defendant upon the suggestion of an official. A responsible official testified there was no legal provision that the sugar should
be so distributed. The court admitted the agreement had a tendency to
restrict the free movement of sugar, but held it did not prejudice the
public by unduly restricting competition or unduly obstructing the
course of trade.
"· .. Surely it was not the intent or purpose of the contracting
parties thus to impinge upon the element of competition, or interfere with the regular course of trade. They, together with the
Food Administration, were acting under a dire necessity, imposed
upon the community by a state of war, and the community, in the
interests of humanity, could be adequately supplied only through
the method adopted, or some other having a like purpose in view.
At least, that was the sincere opinion and belief of the actors in inducing the regulations adopted, and in the impulse for carrying
them into effect." 78
With the abnormal economic co"nditions accompanying the war
came large increases in the prices of essential commodities. No attempt
was made to exercise control over prices until after· our formal entry
into-the war. Even-with the control later established by the War Industries Board, the Price-Fixing Committee, and the Food and Fuel
Administrations, there ·was an absence. of all-embracive ceilings on
prices and profit margins. 74 The Antitrust Division received numerous
complaints at this time that certain price ·increases were the result of
agreements among competitors. Acknowledging the inapplicability of
antitrust law to the situation where price increases had been brought
about, not by conspiracies, but "by a common selfish impulse of traders,"
Attorney General Gregory believed, nevertheless, that some area remained for the law's enforcement. A special legal and investigating
72

40 Stat. L. 276 (1917).
Fosburgh v. California & Hawaiian Sugar Co., (C. C. A. 9th 1923) 291 F.
29 at 35-36.
74 HARDY, WARTIME CoNTROL oFPRICES 1u-207 (1940).
78
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force was organized within the division for the purpose of ascertaining
whether the prevailing prices were due to conspiracies in restraint of
trade. 75 To the United States Attorneys he wrote: "The capitalization
of misfortune and oppression of our own people by the arbitrary increase of the prices of food stuffs are so peculiarly reprehensible that,
whenever convictions can be obtained, the Government should insist
upon sentences of imprisonment." 76
Thirteen indictments were returned and two petitions were filed
charging conspiracies in restraint of trade affecting foodstuffs, dairy
products and coal. 77 The government ultimately was successful in only
seven of the fifteen cases, and in none of the criminal actions was a defendant punished by imprisonment, as had been the wish of the Attorney General. Two of the successful cases were settled by entry of
consent decrees.
The most unusual antitrust case during this period was that involving the newsprint paper industry. The decree and accompanying agreement not only ended an alleged conspiracy in violation of the law, but
also provided for governmental price regulation during the war emergency. Defendant paper manufacturers and their trade association
were alleged to have restrained competition among themselves, to have
co-operated to prevent other paper producers from competing with
them, and to have concertedly increased the prices of their products.78
75

1917 REP. Arn. GEN. 16.
Gregory to Dist. Attys., Sept. 5, 1914, quoted in CUMMINGS and McFARLAND,
FEDERAL JUSTICE 346 (1937).
77 Foodstuffs: Indictment returned, August 7, 1914, later dismissed, and petition
filed Nov. 9, 1918, United States v. Western Cantaloupe Exchange, THE FEDERAL
ANTITRUST LAws 148, 167 (1938); indictment returned Sept. 4, 1914, United States
v. Collins, id. 148; indictment returned March 4, 1915, superseded by indictment returned Dec. I 5, 1915, United States v. King, id. 150; indictment returned May 24,
1917, United States v. M. Piowaty & Sons, id. 157; indictment returned June 2, 1917,
United States v. Gilman, id. 158; petition filed June 2, 1917, United States v. New
England Fish Exchange, id. 158; indictment returned July 6, 1917, United States v.
St. Clair, id. 159; indictment returned July 30, 1917, United States v. Nash Bros., id.
I 59; indictment returned Nov. 14, 1917, United States v. Barton, id. 161; petition filed
March 13, 1918, United States v. Booth Fisheries Co., id. 163. Dairy Products: Indictment returned Feb. 24, 1917, United States v. Jensen Creamery Co., id. 155;
indictment returned April 2, 1917, United States v. Simpson, id. 156. Coal: Indictment returned Mar. 5, 1917, United States v. Aileen Coal Co., id. 155; indictment
returned Mar. 5, 1917, United Statesv. Algoma Coal & Coke Co., id. 155; indictment
returned April 9, 1917, United States v. Baker Whiteley Coal Co., id. 156.
78
Petition filed Nov. 26, 1917, United States v. Mead, THE FEDERAL ANTITRUST LAws 161 (1938). A companion case was United States v. Mead, id. 156. The
indictment in the latter was returned on April 12, 1917, charging the same offenses as
enumerated in the equity action. On Nov. 26, 1917, as part of the settlement of
the equity cases, five of the defendants pleaded nolo contendere and fines aggregating $ 1 1 ,ooo were imposed. The indictment was dismissed as to one of the defendants,
76
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Defendants agreed to the entry of a consent decree which provided for
the dissolution of the trade association, and enjoined the continuance of
the acts complained of. 19 With the consent decree was filed an agreement between Attorney General Gregory, as trustee acting on behalf of
each customer of the signing defendants, and the signing defendants.
Ceiling prices on certain sizes of newsprint paper were established for the
first quarter of 1918. After April 1, 1918, and to continue during the war
and for three months thereafter, the maximum prices and terms of sale
applicable to the products of the signing defendants were to be fixed by
the Federal Trade Commission. The commission's determination was
subject to review by the judges of the second circuit, who "if of opinion
that the prices or terms of contract fixed by the Commission are unjust
or unreasonable, shall determine what are just and reasonable." so Following hearings and an investigation, the commission fixed the prices
and terms of sale.81 On an appeal from the findings and award of the
commission the circuit judges ordered a modification in the price ceilings.82 The acts of the Federal Trade Commission in this matter, comparable to those of an arbitrator, were clearly extra-official, being unauthorized by that agency's organic act. Its findings and award were,
therefore, binding only upon the parties to the agreement.63
The proscriptions of the antitrust law were supplemented during
the war by section 9 of the Lever Act. 8 This section provided:
4,

"That any person who conspires, combines, agrees, or arranges
with any other person (a) to limit the facilities for transporting,
producing, manufacturing, supplying, storing, or dealing in any
necessaries; (b) to restrict the supply of any necessaries; ( c) to
restrict the distribution of any necessaries; ( d) to prevent, limit,
or lessen the manufacture or production of any necessaries in order
and on November 23, 1923, a nolo prosequi was entered as to the remaining defendant.
Id., 156-157.
79
DECISIONS AND JUDGMENTS IN FEDERAL ANTITRUST CASES 637 (1918).
80 Id. 640 at 642. The disposition of the case was enthusiastically hailed by one
writer as a model for the handling of issues arising under the antitrust law. Rosenberg,
"The Sherman Act and the War," 18 CoL. L. REv. 137 (1918). His high hopes
have not been fulfi.lled; the revamping of practices of an industry has, however, occurred in a few recent cases terminated by consent decrees. See United States v.
Paramount Pictures, (D. C. N. Y. 1940) 3 C. C.H., TRADE REGULATION SERVICE,
8th ed., 1f 25,558; United Statesv. Ford Motor Co., (D. C. Ind. 1938, 3 id., 1f 25,171.
81
1918 REP. FED. TRADE CoMM. 18.
82 Unreported. Found in News-Print Service Bureau, Oct. 2, 1918.
83
This was formally recognized by the commission. 1918 REP. FED. TRADE
CoMM. 18. In their findings the circuit judges also acknowledged their office as being
one only of arbitratorship. "Our jurisdiction rests solely on the consent of the signatory parties."
s4, 40 Stat. L. 276 at 279 (1917).
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to enhance the price thereof shall, upon conviction thereof, be
fined not exceeding $ rn,ooo or be imprisoned for not more than
two years, or both."
In two cases brought under this section the constitutionality thereof
was questioned by defendants. As in the Nash case,85 where the invalidity of the Sherman Act was urged, defendants argued that the
provisions of section 9 were so indefinite, vague and uncertain that a
prosecution thereunder would deprive defendants of their liberty without due process of law in violation of the Fifth Amendment, and that
the statutory provisions were repugnant to the guaranty in the Sixth
Amendment that the accused shall be informed of the nature and cause
of the accusation against him. The courts rejected defendants' contentions in both cases. 86 In one the indefiniteness was eliminated by the
court's exercise of the judicial power to repunctuate where necessary
to sustain the validity of a statute. A comma was inserted before the
phrase "in order to enhance the price thereof," thereby making it
qualify items (a), (b), and ( c), as well as ( d). As thus repunctuated,
the court held defendants were sufficiently apprised of the nature of
the accusation. 87
Notwithstanding that nearly one-half of its total antitrust proceedings were instituted during the brief seventeen months of active American belligerency in the war, and that the enforcement drive against
agreements among producers of consumer goods continued unabated
throughout this period, the Wilson administration announced in I 9 I 8
that the field of operation of the antitrust law was "somewhat narrowed
during the war by the direct intervention of the Government itself in
industry, trade, and transportation." 88 The only evidence of such
"narrowed" operation appears to have been the postponement of argument, on motion of the government, before the Supreme Court m
pending antitrust cases during the I 9 I 7 and I 9 I 8 terms.
85

Nash v. United States, 229 U.S. 373, 33 S. Ct. 780 (1913).
Hillsboro Coal Co. v. Knotts, (D. C. Ill. 1920) 273 F. 221, appeal dismissed
263 U. S. 723, 44 S. Ct. 2 (1923); United States v. Armstrong, (D. C. Ind. 1920)
265 F. 683.
87
Hillsboro Coal Co. v. Knotts, (D. C. Ill. 1920) 273 F. 221.
88
1918 REP. Arn. GEN. 60. The report continued:
"The underlying theory of the Sherman Act is that the natural laws of trade,
more particularly the law of competition, if not obstructed, may be depended upon in
ordinary circumstances to prevent private control of markets. Accordingly, that act
prohibits contracts and combinations which substantially interfere with the operation
of the natural laws of trade.
''When natural laws of trade break down, however, as they have done during
the war in so many branches of trade, direct governmental action with respect to prices
and methods of distribution may become essential in order to prevent private control
86
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Although complaints had been voiced against the employment of
the antitrust law during the war,89 Attorney General Gregory had remained an unreceptive listener. He had advised Wilson against acceding to the complaints, stating that price agreements among competitors
should be an admonition to more vigorous enforcement of the law.
When it was suggested to him that the important antitrust cases before
the Supreme Court, including United States Steel, Eastman Kodak,
American Can and International Harvester, should be suspended for
the duration, he wrote to Wilson:

". . . If the prosecutions against more powerful combines are
suspended, the Government cannot in good conscience or with any
hope of success proceed against smaller offenders. The fact must
be faced, therefore, that the suspension of the prosecutions now
pending in the Supreme Court would mean the practical suspension of the law altogether." 90
But the complaints against antitrust enforcement had found a sympathetic auditor in the White House. Gregory was called by Wilson for
a conference on the question. What occurred at and subsequent to the
meeting was later revealed by Gregory:
"He [Wilson] remarked that if we attempted at that time to
to vindicate the law, we would disorganize industry. We both
agreed that we should let up on these people so that they would
have no excuse for not contributing to their full capacities in the
prosecution of the war. I went to see Chief Justice White and he
was delighted. He thought our course was proper and patriotic,
and we let the cases go to sleep until the war was over." 91
of markets, for when natural laws of trade can no longer be depended upon to regulate
markets the only choice is between artificial control imposed by private interests and
artificial control imposed by public agencies. In these circumstances, therefore, such
direct governmental action, so far from running counter to the purpose of the Sherman
Act, is directly in line with it." Id. 61.
89 See N. Y. TIMES, Sept. 21, 1917, p. 8, col. 4; id., Dec. 20, 1917, p. 13, col.
4; id. June 13, 1918, p. 5, col. 3. Ex-President Roosevelt urged the repeal of the
Sherman Act "now that the Government itself had violated the spirit of the law by
combining the management of the railroads under one man." Id., Jan. 20, 1918, §
I, p. 5, col. 4.
90 Gregory to Wilson, Oct. 5, 1917, quoted in CuMMINGS and McFARLAND,
FEDERAL JUSTICE, 346-347 (1937).
91 Letter from Gregory to Ray S. Baker, quoted in 7 BAKER, WooDROW WILSON,
LIFE AND LE'ITERS, So, note 2 (1939). No explanation exists for the differing attitudes of Gregory toward the question as noted in his first letter to Wilson and as reported by him at the White House conference. Perhaps the report of the conference
conversation, made several years after its occurrence, was dimmed in its accuracy by
the passage of time.
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The government "let the cases go to sleep" by moving the Court
to continue hearings to the next term.92 The grounds for the requested
order were not, however, those mentioned at the White House conference. In its motion, the government recited the Treasury Department's
request that private :financing on a large scale should be avoided so that
the government would not meet with competition in the flotation of its
loans. The motion continued:
"It is quite clear that the dissolutions which are sought in the
pending cases ... will require :financial operations on a large scale
if they are to be genuine and effective. Important as the remedy
sought in these cases is believed to be, it must give place for the
moment to the paramount needs of the hour." 93
In all except two cases the motion was unopposed by the defendants.9 '
The United States Steel Corporation opposed the motion on the
grounds that it was unfair to the corporation, its stockholders and employees, and that the reasons alleged by the government for postponement were no reasons at all. In support of the former ground the defendant argued, first, the corporation was making large investments in
additional plant facilities to meet the war requirements and it ought not
be required to continue them in the present state of uncertainty as to
its future; secondly, the resumption of its foreign business at the end of
the war, which would require large expenditures, could hardly be.undertaken with a threat of dissolution hanging overhead; thirdly, thousands of its employees were also becoming stockholders through the
operation of a profit-sharing plan, and this process should not go on
with no one knowing what the future of the stock would be; fourthly,
since all questions of policy confronting the corporation were being
affected by the pendency of the suit, such questions ought not to be
determined upon a guess as to the outcome of the case. In support of
92 Motion filed January 2, 1918. Journal of the Supreme Court of the United
States, Oct. Term, 1917, p. 101.
98 Body of motion quoted in 1918 REP. Arn. GEN. 62.
94· Journal of the Supreme Court of the United States, Oct. Term, 1917, p. IOI.
Defendants did not oppose the motion in the following cases: International Harvester
Co. v. United States, 248 U. S. 587, 39 S. Ct. 5 (1918); United States v. Corn
Products Refining Co. (D. C. N. Y. 1916) 234 F. 964, appeal dismissed on motion
of defendants, Corn Products Refining Co. v. United States, 249 U. S. 621, 39 S. Ct.
291 (1919); United States v. Quaker Oats Co., (D. C. Ill. 1916) 232 F. 499, appeal
dismissed on motion of government, 253 U. S. 499, 40 S. Ct. 583 (1920); United
States v. Eastman Kodak Co., (D.C.N.Y. 1915), 226 F. 62, appeal dismissed on motion
of defendants, Eastman Kodak Co. v. United States, 255 U.S. 578, 41 S. Ct. 321
(1921); United States v. American Can Co., (D.C. Md. 1916) 230 F. 859, 234 F.
1019, appeal dismissed on motion of government, 256 U.S. 706, 41 S. Ct. 624. (1921).
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the latter ground the defendant stated that if a decree of dissolution
were to be entered, and if the necessary new private financing would
inter-fore with the financing of the government, the Court could order
a postponement of the date as of which dissolution should take e:ffect.95
After hearing counsels' argument, the Court granted the order requested by the government.96
The United Shoe Machinery Company was successful in its opposition to the motion. I ts memorandum stated that the financial structure
of the company was such that even if dissolution were decreed the distribution of its stock would not interfere with the financial operations
of the governmep.t. An early decision would be to the adv~ntage of both
Court and counsel in the pending suit against the company charging
violation of section 3 of the Clayton Act. 97 The argument by defendant
which would appear to have been controlling was that the government
had failed to oppose defendant's motion, made but three months previously, to advance the date of reargument. "The reasons now presented by the Aftorney General for delay were quite as valid then as
now." 08 The government's motion was deriied, 00 and reargument of the
case occurred during the following week.
A final example of the effect of World War I on antitrust law may
be found in the decisions of the Supreme Court declaring certain controversies moot. The government had brought an equity action in 1911
against American, British, Belgian, Canadian, German, Dutch and Russian steamship lines, alleging a conspiracy to control steerage traffic by
apportioning passengers, by fixing rates, and by following certain unfair
practices against nonmembers of the combination. The lower court had
95
Memorandum in Opposition to Motion, submitted to the Supreme Court in
United States v. United States Steel Corp., 251 U. S. 417, 40 S. Ct. 293 (1920).
96
Journal of the Supreme Court of the United States, Oct. Term, 1917, p. 109.
97
United Shoe Machinery Corp. v. United States, 258 U. S. 451, 42 S. Ct.
363 (1922).
98
Memorandum Submitted by Defendants in Opposition to Motion of the Attorney General, submitted to the Supreme Court in United States v. United Shoe Machinery Co., 247 U.S. 32, 38 S. Ct. 473 (1918).
99
Journal of the Supreme Court of the United States, Oct. Term, 1917, p. 110.
At the October Term, 1918, the government renewed its motion to postpone antitrust
cases pending before the Supreme Court, alleging that the same reasons for delay still
- existed. The motion was granted in respect to all the cases. Id., Oct. Term, 1918, p.
2 •• The new cases before the Court so affected were: United States v. Reading Co.,
253 U. S. 26, 40 S. Ct. 425 (1920); United States v. Lehigh Valley Railroad Co.,
254 U.S. 255, 41 S. Ct. 104 (1920); United States v. Associated Billposters, (D. C.
Ill. 1916) 235 F. 540, appeal dismissed by stipulation of parties, Associated Bill Posters
v. United States, 258 U. S. 633, 42 S. Ct. 316 (1922); United States v. Southern
Pacific Co., 259 U. S. 214, 42 S. Ct. 496 (1922).
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dismissed the bill as to all allegations except those pertaining to unfair
competitive practices.100 The rates fixed by defendants, the court found,
were not excessive or exorbitant; 101 the apportionment of passengers
was a. reasonable restraint because more satisfactory public service for
steerage passengers had resulted. The appeal to the Supreme Court
was argued in November of 1915. By this time the agreement among
the parties was inoperative, since the European war had put an end to
commercial intercourse between the parties of the belligerent nations.
In its decision the Supreme Court first set forth the issues presented to
it for consideration, and then announced it could not pass upon them
"because of their absolute want of present actuality, that is, because of
their now moot character as an inevitable legal consequence springing
from the European war which is now flagrant-a matter of which we
take judicial notice." 102 The government argued that the controversy
should be decided in order to prevent the re-establishment of the combination after the war. To this the Court answered that such a decision
would be based "merely upon a prophecy as to future conditions," and
its jurisdiction was limited to deciding existing controversies. The Court
carefully noted the distinction between a moot controversy caused by
conditions over which the defendants had· no control, and one arising
from the acts of the parties themselves. In the latter type a court of
equity has, the power to decide the controversy because by the mere
volition of the defendants the combination could again come into existence.103 Reversing the lower court's judgment, the Court remanded
the case with directions to dismiss the bill without prejudice to the right
of the government in the future to assail any actual combination among
the parties which violated the law. This decision, together with the
directions concerning the disposition of the bill, was followed by the
Court in two other .cases involving an alleged combination among steamship companies to fix rates. 104
100 United States v. Hamburg-American S. S. Line, (D. C. N. Y. 1914) 216
F. 971.

101 Reasonableness of price or rates fixed by agreement is no longer subject to
consideration by a court or jury. United States v. Trenton Potteries Co., 273 U. S.
392, 47 S. Ct. 377 (1927); United States v. Socony-Vacuum Oil Co., 310 U.S. 150,
60 S. Ct. 8 I l ( l 940) .
102 United States v. Hamburg Amerikanische Packetfahrt-Actien Gesellschaft
(Hamburg-American Co.), 239 U.S. 466 at 475, 36 S. Ct. 212 (1916).
103 For this proposition the Court cited its ruling in United States v. TransMissouri Freight Assn., 166 U.S. 290, 17 S. Ct. 540 (1897).
104 United States v. American-Asiatic Steamship Co., and United States v. Prince
Line, 242 U.S. 537, 37 S. Ct. 233 (1917), reversing same (D. C. N. Y. 1915) 220
F. 230. Cf. United States v. Pan-American Commission, (D. C. N. Y. 1918) 261 F.
229.
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Thus in the third encounter with a national emergency, both the enforcement and substantive content of antitrust law were affected. Enforcement was directed during this period first against enemy agents,
a field of operation hardly contemplated by the law's framers, and despite the court decisions to the contrary, a field believed by the writer
to be a doubtful one for antitrust law in light of its historical background. Enforcement of the law was subsequently directed against
price and production agreements in the domestic food, dairy, and
coal industries. A compromise in the law's enforcement came with
the government's motion to postpone hearings in the Supreme Court.
We have seen that the real reason for this action was the belief of
Wilson, not shared by his Attorney General, that the war effort would
thereby be furthered. Turning to the effect of the war upon the law of
antitrust, we have noted the price-fixing aspect of the newsprint paper
case. Since it was the result of a consent decree, it is a precedent only
to the extent that it indicates what the Department of Justice might be
willing to agree to in the future. The decision in the Fosburgh case
was of importance, for it extended the Supreme Court's view of the
lawful purpose of action taken by private persons with the sanction of
a President to the case of such action at the request of lesser public
officials who were acting as the President, without express statutory
authority. The rule of a moot controversy, by reason of acts over which
the parties thereto had no control, ousting the courts of power to decide
the issues was first applied to antitrust law during this period.

D. Depression, z929-z933
The causes and widespread effects of the economic depression which
began in the fall of I 929 need no recitation. For our purposes the
depression will be divided into the years under the Hoover administration, and the years under the Roosevelt administration, the latter
being designated herein as the N .LR.A. period. The division is made
because of the fundamentally different approaches to the problem of
. antitrust law in the two periods.
The effectiveness of the law had been increased during the preceding Coolidge administration when William J. Donovan served as head
of the Antitrust Division.105 A resultant consciousness of tjie law led
105 A total of 66 actions and one contempt proceeding were brought in the second
Coolidge administration, the second largest number in the history of antitrust enforcement as of that date. The law was further strengthened by the encouragement given to
business managers to discuss with officials of the Antitrust Division their plans involving joint action by competitors. Though no assurance as to the legality of a particular
plan could be or was given, business managers were informed when their contemplated
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many business managers, who shortly thereafter faced an economic depression of unprecedented severity, to believe that it interfered with
their efforts to cope with existing conditions. The reaction was swift.
The Hoover administration was besieged with appeals for the modification, and in some instances, suspension, of the antitrust law. It may be
said that no administration has been subject to such repeated demands
from private groups to shelve the law.
In the early months of 1932 several delegations representing trade
associations and over one hundred manufacturers urged the President
to take the lead in suspending the law. One group recommended a suspension period of two years. The President's rejection was firm. He expressed himself as "wholly opposed to anything that would lead to price
fixing or creation of scarcity;that such a move might result in business
tyranny wholly uncompensated by possible benefits in lessening unfair
competition." 106 The president of the General Electric Company proposed a plan in 1931 for the reorganization of American industry.
Hoover commented on the plan in these words: "In fact, if such a thing
were ever done, it means the decay of American industry from the day
this scheme is born, because one cannot stabilize prices without protecting
obsolete plants and inferior managements. It is the most gigantic proposal of monopoly ever made in history." 107 His Attorney General was
of the opinion that the plan, envisaging the organization of all industries
into trade associations, legalized by the government, and authorized to
"stabilize" prices, was unconstitutional.
Natural resource industries were in a particularly depressed state
during these years. The prices of their products were below cost of
production in many instances due to a supply much larger than the
market was able to absorb. To meet the situation in the petroleum
industry, the oil companies proposed a plan for the restriction of production to a point equal to current demand, and asked the Federal Oil
Conservation Board to grant them immunity from the antitrust law
action would be viewed by the government as an unreasonable restraint of trade.
1926 REP. Arn. GEN. 33; 1927 id. 25; 1928 id. 31. Enforcement was facilitated
after 1927 by the Court's decision in United States v. Trenton Potteries Company,
273 U.S. 392, 47 S. Ct. 377 (1927).
106
MYERS and NEWTON, THE HooVER. ADMINISTRATION 488 (1936).
107 WILBUR. and HYDE, THE HoovER. PoLICIES 310 (1937). The American
Bar Association throughout this period suggested modification of the antitrust law.
See 55 REP. A. B. A. 321 (1930); 56 id. 339, 682 (1931); 57 id. 395, 692-710
(1932); 58 id. 339 (1933). See also report of proceedings of a symposium at Columbia
University, December, 1931, THE FEDERAL ANTI-TR.UST LAws (1932). Note particularly, Montague, "Proposals for the Revision of the Anti-Trust Laws," 23; and
discussion by D. L. Podell, 68.
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if the plan were executed. The President, the Attorney General, and
the Secretary of the Interior conferred in respect to the proposal and
_request, and determined that the board had no authority to sanction any
agreement involving immunity from the law. The President, being
aware of the need for some type of control over the periodic overproduction, suggested production control agreements by the states
through their conservation officials. At a later time he proposed interstate compacts for this purpose.108 Finally, he was to recommend to the
Congress that an inquiry be made into the effect of the antitrust law in
the natural resource industries. "The producers of these materials
assert that certain unfortunate results of wasteful and destructive use
of these natural resources, together with a destructive competition
which impoverishes both operator and worker, cannot be remedied
because of the prohibitive interpretation of the antitrust laws.m09
Turning to a count of the proceedings instituted under the law during the Hoover administration, we find that only twenty-five were
brought, the smallest number since the McKinley-Roosevelt administration of 1901-05. This was less than forty per cent of the number
brought during the preceding administration. Hoover's Secretaries of
Agriculture and the Interior later explained: "As a matter of fact the
oncoming depression by the natural sharpening of competition effectively ended any considerable violation." 110
•
The outstanding event affecting the substantive content of the
law in this period was the decision of the Supreme Court in Appalachian
Coals v. United States,111 handed down by the Court on the first decision day after assumption of office by President Roosevelt. Defendants
had presented their plan to the Department of Justice for its consideration. Believing it to be illegal, a petition was filed by the government
in June 1932 to enjoin the execution of the plan. Presented to.the Court
was the gloomy spectacle of a basic industry going bankrupt, and the
concerted efforts being made by its overcrowded members to alleviate
the chaotic conditions. By meeting the heavy burden imposed by World
. War I demands, the bituminous coal industry found itself in subsequent
years with a productive capacity greatly in excess of current demand.
Substitute fuels were making heavy inroads upon some of its outlets.
Coupled with these circumstances were ·other aggravating factors. The
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demand for different sizes of coal varied and no one size could be
produced without making a number of other sizes at the same time.
Thus some sizes were produced for which there was no regular demand.
The resulting excess in certain sizes came to be known as "distress coal"
because lack of storage facilities forced the companies to sell it quickly,
and it was dumped on the market for any price. Though prevalent in
particular sizes, distress coal was at times present in all sizes and grades,
and its pressure upon the market necessarily had a depressing effect
upon prices for all sizes of coal. The effect of distress coal was accentuated by the practice whereby producers authorized sale of the same
coal by several persons who in turn offered it for sale to other dealers.
The same coal thereby competed with itself, driving the price of all
coal down still further.
In an attempt to meet these competitive evils, defendants, producing seventy-four per cent of the bituminous coal in the so-called Appalachian territory, organized an exclusive selling ~gency. The selling
agency was under obligation to sell all of the coal produced by defendants at the best prices obtainable. Subject to this obligation it was
empowered to determine when sales for its principals would be made.
The trial court specifically found that "this elimination of competition
and concerted action will affect market conditions, and have a tendency
to stabilize prices and to raise prices to a higher level than would prevail under conditions of free competition." 112
The Supreme Court, speaking through Chief Justice Hughes, approved defendants' activities, but retained jurisdiction in the trial court
to set aside the decree if future developments of the concerted plan ran
afoul the law. In giving the Court's approval, it was said:
" ... A cooperative enterprise, otherwise free from objection,
which carries with it no monopolistic menace, is not to be condemned as an undue restraint merely because it may effect a
change in market conditions, where the change would be in mitigation of recognized evils and would not impair, but rather foster,
fair competitive opportunities. Voluntary action to rescue and preserve these opportunities, and thus to aid in relieving a depressed
industry, and in reviving commerce by placing competition upon a
sounder basis, may be more efficacious than an attempt to provide
remedies through legal processes. The fact that the correction of
abuses may tend to stabilize a business, or to produce fairer price
levels, does not mean that the abuses should go uncorrected or that
cooperative endeavor to correct them necessarily constitutes an un112
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reasonable restraint of trade. The intelligent conduct of commerce
through the acquisition of full information of all relevant facts
may properly be sought by the cooperation of those engaged in
trade, although stabilization of trade and more reasonable prices
may be the result." 118 •
Answering the government's contention that competition was eliminated as between defendants, the Court pointed out that the plan was
not illegal merely because defendants had chosen to maintain their
independent status rather than integrate all their properties.
The controlling factor in the conclusion reached by the Court was
that competition from other coal and other fuels made it impossible for the selling agency to dominate or fix the market price. The
decision of the Court in United States 'V. Trenton Potteries Coni-pany,114 holding as per se unreasonable an agreement among competitors which fixed their prices in the sale of pottery, was distinguished
on the facts. There, the Court noted, defendants controlled eighty-two
per cent of manufacture and distribution in the pottery industry, and the
market price was necessarily dominated by them. In the instant case
the probability of such market control was not demonstrated since
"abundant competitive opportunities will exist in all markets where
defendants' coal is sold, and nothing has been shown to warrant the
conclusion that defendants~ plan will have an injurious effect upon
competition in these mark~ts." 115
The two features of the Depression of 1929-1933, so far as antitrust law was concerned, were the steadfast refusal of the administration
to accede to the numerous entreaties for its suspension or modification,
and the Supreme Court's decision that co-operative action by competitors to aid their economically distressed condition was not an unreasonable restraint of trade where no market control would thereby be effected. The significance of the former is lessened by the accompanying
drastic reduction in the number of proceedings instituted under the law.
The value of the latter was diminished by the sudden change in antitrust policy through the enactment of the National Industrial Recovery Act 116 a few months after the Appalachian Coals decision.
(The second part of this article dealing with antitrust law during the
N.I.R.A. period and World War II will appear in a subsequent issue.)
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